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state tort liability requires the liti-
gating attorney to prove the elements
of duty, breach of duty, causation, and
damages as interpreted by federal case
law.

(b) The foregoing principles and re-
quirements will be followed in regard
to tort claims against the United
States under other subparts, with cer-
tain exceptions noted within the indi-
vidual subparts or particular tort stat-
utes.

(c) Interpretation will be made in ac-
cordance with FTCA case law and also
maritime case law where applicable.
Additionally, a noncombat activity can
furnish the basis for a claim under sub-
parts C, F, and J of this part. Noncom-
bat activities include claims arising
out of civil works, such as inverse con-
demnation.

(d) Federal, not state or local, law
applies to a determination as to who is
a federal employee or a member of the
armed forces. Under all subparts, the
designation ‘‘federal employee’” ex-
cludes a contractor of the United
States. See 28 U.S.C. 2671. See however,
§536.23(b)(4)(ii) concerning personal
services contractors. For employment
identification purposes apply FTCA
case law in making a determination.

(e) Federal, not state or local, law ap-
plies to an interpretation of the SOL
under all subparts. Minority or incom-
petence does not toll the SOL. Case law
developed under the FTCA will be used
in other subparts in interpreting SOL
questions.

(f) Under the FTCA state or local law
is used to determine scope of employ-
ment and under other subparts for
guidance.

§536.42 Constitutional torts.

A claim for violation of the U.S. Con-
stitution does not constitute a state
tort and is not cognizable under any
subpart. A constitutional claim will be
scrutinized in order to determine
whether it is totally or partially pay-
able as a state tort. For example, a
Fifth Amendment taking may be pay-
able in an altered form as a real estate
claim. For further discussion see DA
Pam 27-162, paragraph 2-36.

§536.45

§536.43 Incident to service.

(a) A member of the armed forces’
claim for personal injury or wrongful
death arising incident to service is not
payable under any subpart except to
the extent permitted by the receiving
State under §§536.114 through 536.116
(Claims arising overseas); however, a
claim by a member of the United
States Armed Forces for property loss
or damage may be payable under AR
27-20, chapter 11 or, if not, under sub-
parts C, E, F, or G of this part. Deriva-
tive claims and claims for indemnity
are also excluded.

(b) Claims for personal injury or
wrongful death by members of a for-
eign military force participating in a
joint military exercise or operation
arising incident to service are not pay-
able under any subpart. Claims for
property loss or damage, but not sub-
rogated claims, may be payable under
subpart C of this part. Derivative
claims and claims for indemnity or
contribution are not payable under any
subpart.

NOTE TO §536.43: For further discussion see
DA Pam 27-162, paragraph 2-37.

§536.44 FECA and LSHWCA claims ex-
clusions.

A federal or NAFI employee’s per-
sonal injury or wrongful death claim
payable under the Federal Employees
Compensation Act (FECA) or the
Longshore and Harbor Workers Com-
pensation Act (LSHWCA) is not pay-
able under any subpart. Derivative
claims are also excluded but a claim
for indemnity may be payable under
certain circumstances. A federal or
NAFI employee’s claim for an incident-
to-service property loss or damage may
be payable under AR 27-20, chapter 11
or, if not, under subparts C, D, F, G, H
or J of this part. For further discussion
see DA Pam 27-162, paragraph 2-38.

§536.45 Statutory exceptions.

This topic is more fully discussed in
DA Pam 27-162, paragraph 2-39. The ex-
clusions listed below are found at 28
U.S.C. 2680 and apply to subparts C, D,
F, and H and §§536.107 through 536.113
(Claims arising in the United States) of
subpart G, except as noted therein, and
not to subparts E, J or §§536.107
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